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1 COVENANT AI/D A_REEMENT

TO RESTRICT USE OF PROPERTY

2 APPLICABLE TO PORTION OF THE H_K_ULES_"t'PROPERTIES, LTD. SITE

5 HERCULES, CALIFORNIA

4

Recording Requested By:
5

6 Hercules Properties, Inc.
560 Railroad Avenue

7 Hercules, California 94547

8 When Recorded, Mail To:

9
Barbara J. Cook, "_"_=

l0 Site Mitigation Bran<_

ii Department of Toxic Substances Control
ii!

: 700 Heinz Avenue, Suite 200

,t Berkeley, California 94710
12 1

13 }
I

14 [i

16. This Covenant and Agreement ("Covenant") is made this

17'
I day of .[Z4__ . 1996, by Hercules

18_
Properties, Inc. ("KPI" or "Covenantor") which is the owner ofi'

19:

20_i_ record of certain property situated in the city of Hercules,

!! County of Contra Costa, State of California, described and shown21,.

221ii in Exhibit "A" attached hereto and incorporated herein by this

23 reference (the "Subject Proper_y"), and by the California

24
Department of Toxic Substan(':es Control (the "Department"). A

25

portion of the Subject Property consists of wetlands. This
28

27 [

COURTPA_ER
5TA_ O_ CAUt_Q_HI&
_TO It_ tRKV. 6.7Z)

_ 34;69



°

I Covenant shall have no effect on the restrictions and

2 requirements to which wetlands are subject by law.

3

4

I. DEFINITIONS
5

I.i Dep_rtmez_L. "Department" means the California6

7 Department of Toxic Substances Control and shall include its

J

8
successor agencies, if any.

9.
1.2 _mprovements. "Improvements" shall mean all buildings,

I0'

'!roads, driveways, regrading, and paved park_.ng areas, constructed
ii:

or placed upon any portion of the Subject Property.12

13 1.3 0ccupan<s. ,'Occupants" shall mean those persons

14 entitled by ownership, leasehold, or other legal re]atio;_ship to

15
the exclusive right to occupy any portion of the Subject

16

' Property.
17

18 1.4 Owner. "Owner" shall mean the Covenantor or its

19 successors in interest, including heirs, and assigns, who hold

20 title to all or any portion of the Subject Property.

21,
1.5 _i%e. "Site" means the entire 167-acre site which is

221
divided into several operable units, one of which is Operable

2S

Unit 3, in which the subject Property is located. Operable Unit

25 3 is separated from the rest of the Site by the Southern Pacific

28 Railroad tracks.

Z7
l 2
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l 1.6 BAP. "RAP" means the Remedial Action Plan for the

2
Site, including the Subject Property, dated June 1994, which has

been approved by the Department.
4

5

6 2. DESCRIPTION OF FACTS

7 2.1 Background. The Site, which is a small portion of an

8
original 1300-acre facility, was used for the manufacture of

9

explosives, munitions and fertiliier chemicals from 1881 to 1978.
I0

Other portions of the original 1300-ecre facility have been
ii

12 developed into commercial and resldeLtmal developments.

13 The Subject Property is within the area add.:essed by the RAP. A

14
power house building, evaporation pond, and fuel storage tank

15

area used duringthe manufacturing activities were located on the

l

17 Subject Property. The soil beneath the Subject Pzoperty varies

18 from clay to gravelly, sandy fill with occasional concrete and

19 brick fragments. As a result of prior manufacturing activities,

20_ soil at the Subject Property contains metals (arsenic, lead and

: mercury) and total petroleum hydrocarbons (TPH).

25:! 2.2 Protectionof Public Kealth and _he Environment. If,

24 the Subject Property were to be used for residential or other

25 permanently occupied, non-commercial human habitation without

26 remediation to residential standards, and excavation took place

27
5

i
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.

1 at the Subject Property without proper supervision, occupants of

2 the Subject Property could be exposed to soils impacted with

5
arsenic, lead, mercury and TPH above standards which are

4

acceptable for residential occupancy, via inhalation, dermal5

6 contact or ingestion. The Department's purpose in requiring this

7 Covenant and Agreement to Restrict Use is to eliminate any

8 significant risks to human health and the environment. A

9

description of potential human health and environmental effects
10

of hazardous substances at the Subj,ect Property is attached as11

12 Exhibit B.

15 2.3 Intention of the Covenantor. Covenantor intends and

14, has entered into this Covenant so as to protect the present or
i

15 =
- future public health and safety and the envzronment and assure

16

that the Subject Property will be used in such a manner as to
17

18 avoid potential harm to persons or property which may result from

19 exposure to impacted soils on the Subject Property.
i

20 :

21 i
3. GENERAL PROVISIONS

22 .!
3.1 Provisions to Run with the Land This Covenant setsI

25 1

24 forth protective previsions, covenants, restrictions, and

25 conditions, (collectively referred to as "Restrictions"), upon

26 and subject to which the Subject Property and every portion

27
4
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1 thereof shall be improved, held, used, occupied, leased, sold, !

hypothecated, encumbered, and/or conveyed. Each and all of the

5

Restrictions shall run with the land, and pass with each and
4

5 every portion of the Subject Property, and shall apply to and

6 bind the respective successors in interest thereof. Each and all

'!7: of the Restrictions are imposed on the Subject Property unlessi,
8;
, expressly stated as applicable to a specific portion of the

9

Subject Property. Each and all of the Restrictions are imposid
10

ll pursuant to california Health and Safety Code (HSC) sections

12 25222.1, 25355.5 and 25356.1 a_,_ run with the land pursuant to

15 HSC sections 25230 and 25355.5. Each and all of the Restrictions

14
a__ enforceable by the Department of Toxic Substances Control.

15

3.2 Concurrence of Owners Presumed. All purchasers,
i6

lessees, or possessors of any portion of the Subject Property17

18 shall be deemed by their purchase, leasing, or possession of such

19 Subject Property, to be in accord with the foregoing and to agree

20
for and among themselves, their heirs, successors, and assignees,

! and the agents, employees, and lessees of such owners, heirs,

22 i!
I successors, and assignees, that the Restrictions as herein

25

24 '_established must be adhered to for the benefit of future Owners

25 and Occupants and that their interest in the Subject Property

26 shall be subject to the Restrictions contained h_reln._'

27
5
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I 3.3 Igco$poration Into Deeds and Leases. Covenantor

2 desires and covenants that the Restrictions set out herein shall

5
be incorporated by reference in each and all deeds and leases of

4

any portion of the Subject Property.
5 _

6

7 4. RESTRICTIONS

8J

[] 4,1 Restrictions on Development and Use. Covenantor
91

promises to restrict the use of the non-wetlands portion of the

l0 ]
J Subject Property as follows:

11,_
_ j

13 a. The development of the Subject Property is restricted

14 , to commercial or industrial use. _o other use shall be

18 I

allowed without the prior approval of the Department.

17

18 b. The Subject Property shall not be used in such a way

19 that will disturb or interfere with the integrity of

20
any containment oz" monitoring system, except as

21
authorized by the Department.

22

23_

24 c. No significant disturbance of the soils such as

25 excavation or drilling of water wells, shall be

28 performed on the Subject Property without required

27
6
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1 permits and notification to the Department. Any J

2
ir0.pacted soil brought to the surface by excavation at

the Subject Property shall be managed as hazardous
4

waste unless sampling and analysis demonstrate that it5

6 is not a hazardous waste.

7

8
d. The Department or its designated agents (including

9

successor agencies) shall have access to the Subject
10

ii' Property for the purpose of inspection, surveillance,

12 or monitoring, or other purposes necessary to protect

IZ public health or safety a.lcithe _ .vironment a_ provided

14 in ChapJ:o.rs 6.5 and 6._ o[ L-he Cal:ifornia HealEh and

15
Safety Code and Chapter 4 of Division 7 of the

16

i California Water Code.
17

18

19 4 .2 _C_Qnve_vanceQf p_Qp_ertv. The Owner or Owners s_.all,

20
uporf sale or ether conveyance cf the Subject Property. oz" an

,I

_1,I interest in the Subject Property to a third person, provide

22 1i'

'25 i} notice of such sale or other conveyance to the Department. The

241 Department shall not, by reason of the Covenant, have the

_5 authority to approve, disapprove , or otherwise affect any sale,

26 lease, or other conveyance of the Subject Property except as

27
7
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l otherwise provided by law, by administrative order, or by reason

2 of this Covenant.

5
4.3 Enforcement. Failure of the Owner to comply with any

of the requirements, as set forth in this Covenant shall be
5

6 grounds for the Department to require that the Owner modify or

Y remove any Improvements constructed in violation of this

8 Covenant. Any violation of the Covenant shall be grounds for the

9
Department to take enforcement action, including the filing of

i0'

administrative, civil or criminal action, against the Owner as
ii

le provided by law.

13 4.4 Notice in Awreements° All Owners and Occupants shall

l_ execute a written instr,!_nent which _hall acc,_mpany all purchase,

15
lease, sublease, rental agree_nents, and other conveyance

16

documents relating to the Subject Property. The instrument shall
17.

18 contain the following statement:

19

ZO "The land described herein is subject to a Covenant and

Agreement to Restrict Use of Subject Property. The land or
e2

the Subject Property, and the owner, lessee, or other
23

24 occupant of the land or Subject Property may be subject to

e5 the requirements, restrictions, provisions, and liabilities

26 contained in Chapter 6.5 and Chapter 6.8 of Division 20 of

_7
8
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l the California Health and Safe_y Code. This statement is

2
not a declaration that a hazard exists."

S

5. VARIANCE AND REMOVAL OF RESTRICTIONS

6 5.1 Variance. Any Owner or, _,ith the Owner's consent, any

7 Occupant of the Subject Property or any portion thereof may apply

8
to the Department for a written modlz_cation from the provisions

9

of this Covenant. Such application shall be made in accordance
i0

:!with California Health and Safety Code section 25233 or any
Ii_

12 applicable provision then in effect.

13 5.2 Removal, of Restrictions, Any Owner or, with _.he

14
Owner's consent, an Occ_,oar_t c_.._he S'_b'_c-. ].. _ _'roperty or a portion

15

thereof, may apply to th_ Depa_u,:enL to rem._ve any of the
16

Restrictions or requixements of this Covenant as they apply to17

18 any portion of the Subject Property. Such application shall be

19 made in accordance with California Health and Safety Code section

20
25234 or any other applicable provision then in effect.

,=

21!I" 5,3 Term. Unless modified or removed in accordance with

22!
'_section 5.1 or 5.2 above, thi_ Covenant shall continue in effect

23;

24 in perpetuity.

25

26,

27
9
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1 6. MISCELLANEOUS

2 6.1 NO Dedication..In.tended Nothing set forth herein shall

3
be construed to be a gift or dedication, or offer of a gift or

4

dedication, of the Subject Property or. any portion thereof to the
5

6 general public or for any purposes whatsoever.

7 6.2 Notices. Whenever any person gives or serves any

8 notice, demand, or other communication with respect to this

9'
Covenant, such notice, demand, or communication shall be in

l0

writing and shall be sent simultaneously to an authorized
Ii

12 representative of the Covenantor (or Owner) and to the

13 Department, in any, certified mail, with ret[Irn receipt requested.

14 6.3 Partial !nvaliditlz. 1 F --.:!Iportioc of the =< _ '' _ j_ .- R_._t__ctlon

15
set forth herein or terms is deterh:ined to be invalid or

16

unenforceable for any reason, the remaining portion shall remain
17

,i
in full force and effect.

18

19 6.4 Recordation. This instrument shall be executed by the
,[

20: Covenantor and by the Department. This instrument shall be

21 ._
recorded by the Covenantor in the County of Contra Costa within

22

ten (I0) days of the date of execution•
23

6.5 References, All references to Code sections include
24'

25 successor provisions.

26

27 I0
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1 IN WITNESS WHEREOF, the parties execute this Covenant a_ of the

2
date set forth below.

5

4

COVENANTOE
5

6

11

_ L_-/ ,-._ / ct _._
12 Date : •

13

14 '
DEP.'..'.q'iviEN'._ _,..'-'_'FO.___" SU;--"L'AIqCE_:CONT_-:)L

15'

17 _ Barbara k2.
Cook

18

Title: Site Mitigation Branch Chief

19 Region 2

2O

22

2Z
=i

24

25

26

27 a

It
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT _ l<.,_._J.,_ Nosgo7

County of Alameda

On .... 6/21/96 beforeme, PATRICIADawkins.notary_public
OATE MAC%E, T%_LE Q_ OFFICER o E._.,"JAME _&_, NOTARY _USLIC"

personaUyappeared Barbara J. Cook*
NAME(S) OF StGNER(S)

[] personal}y known to me - OR - _ proved to me on the basis of satisfactory evidence
to be the person(s) whose name(s) is/are
subscribed to the within instrument and ac-

knowledged to me that he/she/they executed
the same in his/her/their authorized

capaeity(ies), and that by his/her/their
"_'_-_ • _ ¢.__.t_

:_ L-_-.__ , _ _ signature(s) on the instrument the person(s),
,_ --_. ........ or the entity upon behalf of which the- .. ; :" n - , ; _.O,_M. _ %99e9 _.

,..-'..":- ,",, :_,,,,,-,_,c-c_;_,._,. ,. . . .-. >-_ person(s) acted, executed the instrument,

WITNESS my hand and official seal.

/2 _
- ' " "' OPTIONAL ' ' •

Though the databetaw isnotrequiredby law,itmay grovev_{luabletogersonsre_yingen thedaeument and couldprevent
fraudulent reattachment of this farm.

CAPACITYCLAIMEDBYSIGNER DESCRIPTIONOFATTACHEDOOCUMENT

[] INDIVIDUAL

CORPORATE OFFICER

Site Mitigation Branch Chief Reg 2
TITLE OR TYPE OF DOCUMENT

TITLe(S)

[] PARTNER(S) [] LIMITED
[] GENERAL

[] ATTORNEY-IN-FACT NUMSER OF PAGES

[] TRUSTEE(S)

[] GUARDIAN/CONSERVATOR

[] OTHER:

DATE OF DOCUMENT

S{GNER IS REPRESENTING:
NAME OF P_RSON{S) OR ENTITY(IES)

I SIGNER(S) OTHER THAN NAMED ABOVE

SO294CA @r993 NATIONAL NOTARY ASSOCIATION • 8236 Remmet Ave. P.O. Box 7184 • Can(_ga Park, CA 91309-7184
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1 STATE OF CALIFORNIA

2 COUNTY OF _A_(l% I

5

4

5 i On [-c[el /CILP , 1996 before me, the undersigned, a

6 I Notary Public in and for said state, personally appeared
7 il

" _C-_ _C_._. , personally

;i
9} known to me or proved to me on the basis of satisfactory evidence

10'. to be the person whose name is subscribed to the within

ll instrument and acknow.ledged to me that@/she, executed the same
12

in@/_er a_thorizedeapaoity,andthatby@/hers_gnatureon
15

the instrument, the person, or the entity u_on behalf of which

15' the person acted, executed the in,-;'cz'.,mant.

16

17. WITNESS my hand ar, d offic._al seal.L

18
i

19'
i

20
!

21 Signature _-- _/-J_>-'_ (Seal)

22 "_ .

_ LK.JoNes
23 _C_'_ cOMM._1o6,_18_,_

{'_,_-.._--_5"1 NOTARYPUBUC,CAU_p(NfA
_.4_V/ KERR COUNTY

25

26

27
13
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EXHIBIT A

Legal Description and Assessor,s Parcel Maps
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EXHIBIT B

POTENTIAL HEALTH EFFECTS OF PROPERTY CONTAMINANTS _-_
tO

<O
Arsenic. Prolonged exposure to high concentration_ of _-_

arsenic, whether through dermal contact, ingestion, or

inhalation, can cause disturbances of the digestive system, liver

damage, or skin abnormalities. Short-te:_m exposure to high

concentrations of arsenic (from ingescion} can cause irritation

of the stomach and intestines (Sex, N.I., 1984, Dangerous

Properties of Industrial Materials, 6th edition New York: Van

Nostrand Reinhold Company).

Lead. Prolonged exposure to high concentrations of lead can

cause fatigue, headache, aching bones and muscles, abdominal

pains, and constipation. Short-term exposure to high

concentrations of le%d can cause reversible kidney damage, but

prolonged exposure at high concentrations can result in

progressive kidney damage. Anemia is an early _nifestatio'_ of

lead poisoning (Sex, 1984).

Mercury. Mercury is a primal J:rJtant of skin and mucous

membranes. Short-term exposdre to high concentrations of mercury

vapors can cause respiratory problems. Prolonged exposure to

high concentrations of mercury can cause gingivitis, increased

irritability, and muscular tremors (Sittig, M., 1981, Handbook of

Toxic and Hazardous Chemicals, Park Ridge, New Jersey; Noyes

Publications).

Total Betroleum Hydrocarbons (TPH). Prolonged dermal

contact or inhalation of petroleum hydrocarbons, in _enera!, may

cause systemic disorders.
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